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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 13th day of August, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14492
V.

ROBERT F. YANCEY,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on Septenber
11, 1997, granting the Admnistrator’s “Mtion for Decision”
(motion for summary judgnent).! The |aw judge affirmed
an order of the Adm nistrator, revoking on an energency basis a

restricted category airworthiness certificate that had been

! The decision is attached. Respondent Yancey died during the
course of the proceedi ng; however, the issues presented are not
nmoot, as they go to the aircraft itself, not its owner or
oper at or.
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i ssued for respondent’s Schweizer G 164A agricultural aircraft.?
We deny the appeal.

On March 29, 1995, respondent applied for and was granted an
experinmental /exhibition certificate in connection with
repl acenent on his Schwei zer-Gumman G 164A of its radial piston
engine with a turbo-propeller engine manufactured in the Czech
Republic. The parties agree that this constituted a major
alteration, and that the turbine engine that was installed in the
aircraft was not type certificated. The experinental/exhibition
certificate expired on June 29, 1995, before which, on June 23,
1995, respondent was able to obtain “field approval” by way of a
restricted category airworthiness certificate issued by Reno FAA
| nspect or Janes Wods. 3

On learning of the field approval, the Portland FSDO advi sed
respondent, by letter dated Novenber 14, 1995, that the field
approval had been wongly issued, and that operating the altered
aircraft would violate the Federal Aviation Regulations (FARs).
Followup letters fromM. Wods, dated Decenber 7, 1995, and
February 2, 1996, reiterated that the field approval was being
resci nded, and asked for return of the certificate. Respondent

declined, and this energency revocation order foll owed.

2 Respondent waived the time linmits for emergency proceedings.

% Respondent’s earlier attenpt to obtain field approval fromthe
Portland Flight Standards District Ofice (FSDO, which had
jurisdiction over respondent’s operations, was unsuccessful; he
was told that field approval for the change he sought was not
avai l able. The Reno FSDO is apparently near respondent’s
operation, but is in a different FAA region fromthe Portl and
(continued.))
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The | aw judge found, as noted above, that the turbine engine
is not type certificated in the U S., that no turbine engine has
been certified for installation in this aircraft, and that these
non-type certificated engines are not yet permtted to be
installed in US. type certificated agricultural aircraft. He
concluded that the aircraft no longer net its type design and was
not eligible for a restricted category airworthiness certificate.
I n reachi ng these conclusions, the | aw judge addressed the issue
of M. Wods’ authority to issue a field approval. He found that
M. Wods | acked that authority, but went on to state that review
of the issuance or rescission of field approval is not wthin the
Board’s jurisdiction.

Respondent first argues that the |aw judge erred in granting
summary judgnent. Respondent believes that there are outstanding
material issues of fact, so as to preclude that relief. W
di sagr ee.

The rel evant facts here are not disputed -- the engine on
the aircraft was changed froma type certificated reciprocating
engi ne and propeller to a non-type certificated turbo-prop engine
and propeller. The remaining questions are not of fact but of
law. Questions of regulatory interpretation and authority are
guestions of |law, which respondent had anple opportunity to

brief.

(continued.))
FSDO



4

M. Wods’ authority to issue field approval -- an issue to
whi ch respondent devotes considerable attention -- is, to us,
besi de the point. Whether we have authority to reviewthe field
approval or not (and while we react favorably to the | aw judge’s
concl usi on we need not reach that issue), the issue before us is
whet her the certificate that was issued should be revoked.
Respondent has not convinced us that the Adm nistrator’s show ng
that the certificate was inproperly issued and not authorized
under her regulations is in error. The deposition testinony of
M. Dalla R va, an FAA engi neer who was involved in M. Wods
field approval, is not dispositive of FAA policy or regul atory
requirenents; it sinply presents his view, easily trunped by
ot her, nore convincing evidence. And, while it may well be that
the Gvil Air Regulations and Civil Aeronautical Manual were
intended to make it easier and | ess expensive for operators of
certain aircraft (including agricultural aircraft) to nodify
those aircraft, a general policy does not override nore specific
prohi bitions that the Adm ni strator has here shown are contai ned
in those docunents and in the FARs.

The aircraft has not been type certificated with the turbine
engi ne respondent installed. That engine is also not type
certificated in the U S. Its characteristics, properties, and
operating history are an unknown vis-a-vis Federal safety

requi renents.* The process of field approval does not pernit the

* And, according to the unrebutted statenment of the
Adm ni strator, a change in the engine apparently also requires
(continued.))
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kind of study of the engine that the FAA has reasonably
determned that safety requires.?

ACCORDI NGY, IT I S ORDERED THAT:
Respondent’ s appeal is denied.
HALL, Chairman, FRANCI' S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

(continued.))

changes to the fuel systemas well as other engi ne support
systens. It is not entirely clear fromthe record whether these
changes were acconpli shed.

> Revocation of the restricted certificate does not mean that

t hese engi nes can never be installed on these aircraft, only that
they nust be subjected to the nore rigorous testing and
investigation that is undertaken in connection with, for exanple,
i ssuance of a supplenental type certificate, a new type
certificate, or a regulatory waiver.



